PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2011-76

UNI TED STATES TAX COURT

CLAY ANDRA PERRY, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 14710-09S. Filed June 27, 2011

Clay Andra Perry, pro se.

Beth A. Nunni nk, for respondent.

MARVEL, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, in effect for the rel evant
period, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned deficiencies in petitioner’s Federal
i ncone taxes of $5,703, $5,128, and $3,780%? for 2005, 2006, and
2007, respectively. Respondent al so determ ned an addition to
tax of $1,056 under section 6651(a)(1l) for failure to tinely file
a return for 2005 and accuracy-rel ated penalties of $1,141 and
$1,026 for 2005 and 2006, respectively, under section 6662(a).
After concessions,® the issues for decision are: (1) Wether
petitioner substantiated deductions for cash charitable
contributions of $8,720, $8,6650, and $7,535 for 2005, 2006, and
2007, respectively; (2) whether petitioner substantiated
deductions for certain rental property expenses of $6,525 and
$12,455 for 2006 and 2007, respectively; (3) whether petitioner
is entitled to head of household filing status and a dependency

exenption deduction* for his mnor child for 2006; and (4)

2All nonetary figures have been rounded to the nearest
dol | ar.

At trial petitioner conceded the follow ng issues: (1)
Deductibility of unreinbursed enpl oyee busi ness expenses; (2)
i nposition of the sec. 6651(a)(1l) penalty for late filing for
2005; and (3) availability of head of household filing status for
2005. Respondent conceded that petitioner was entitled to deduct
student loan interest, with the anount of the deduction dependent
on the anmobunt of petitioner’s adjusted gross incone as finally
cal cul ated after the remaining issues are resol ved.

“On his 2006 return, petitioner did not claima dependency
exenption for his son, but he did conpute his tax using head of
(continued. . .)
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whet her petitioner is liable for accuracy-rel ated penalties of
$1, 141 and $1,026 for 2005 and 2006, respectively.

Backgr ound

Sonme of the facts have been stipulated. The stipulation of
facts and facts drawn from stipul ated exhibits are incorporated
herein by this reference. Petitioner resided in Tennessee when
the petition was fil ed.

Petitioner, who was enpl oyed as a deputy adm nistrator by a
| ocal county governnent during all of the years at issue, filed
hi s Federal incone tax return for 2005 untinely on March 14,
2007. He conputed his tax using head of household filing status
on the basis of a qualifying child, his mnor son, but did not
cl ai m a dependency exenption deduction for the child. He also
clainmed item zed deductions on Schedule A, |tem zed Deducti ons,
for cash and noncash charitable contributions of $8,720 and $500,
respectively, and for unreinbursed enpl oyee expenses of $14, 895,
anong ot hers. The unrei nbursed enpl oyee expenses deducti on
conprised the follow ng itens--business travel expenses of
$9, 889, suit expenses of $1,780, cellular phone expenses of $299,
cel l ul ar phone service expenses of $1,725, shoe expenses of $901,

and shirt expenses of $301.

4(C...continued)
househol d filing status. As discussed later in this opinion, if
petitioner is entitled to head of household status for 2006, he
may al so cl ai ma dependency exenption deduction for his son.
Respondent’ s counsel has conceded this issue.
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Petitioner also filed tinely Federal income tax returns for
2006 and 2007. Both of the returns were prepared using head of
househol d filing status on the basis of a qualifying child, but
petitioner did not claima dependency exenption deduction for any
qualifying child for 2006. Each return clainmed a |oss from
Schedul e E, Supplenental Incone and Loss, a student | oan interest
deduction as an adjustnent to adjusted gross incone, and Schedul e
A item zed deductions for charitable contributions and
unr ei mbur sed enpl oyee busi ness expenses. Included in the
Schedul e E expenses that gave rise to the Schedule E | osses
cl aimed on the 2006 and 2007 returns were the follow ng: 2006--
repairs of $6,525; 2007--repairs of $5,565, exterior painting of
$2, 265, interior painting of $1,625, and roofing expenses of
$5,265. Petitioner attributed the expenses to a rental property
at 7770 MIller den Way, Menphis, Tennessee.

Petitioner’s 2005-07 returns were prepared by an unnaned
return preparer who was recommended to petitioner. The record
does not establish the identity of the preparer, nor does it
establish whether the preparer was paid. The preparer did not
sign any of the returns.

Fol | owi ng an exam nation, respondent mailed petitioner a
notice of deficiency dated March 16, 2009, for 2005-07.

Respondent determ ned that petitioner owed incone tax

deficiencies of $5,703, $5,128, and $3, 780 for 2005, 2006, and
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2007, respectively, a section 6651(a)(1l) addition to tax for
2005, and accuracy-rel ated penalties under section 6662(a) for
2005 and 2006. Respondent disallowed all of petitioner’s cash
contributions and unrei nbursed enpl oyee busi ness expenses for
each year, disallowed Schedul e E repairs expense of $6,525 for
2006, disallowed part of the student |oan interest deduction
(presumably as a conputational adjustnment) for 2007, disallowed
Schedul e E repairs, painting, and roof expenses of $12,455 for
2007, allowed petitioner one standard deduction for each of the
years 2005 and 2006 in lieu of item zed deductions, and al |l owed
petitioner a child care credit and a child tax credit for 2007.
Respondent cal cul ated the 2005 and 2006 deficiencies using a
single taxpayer filing status and cal cul ated the 2007 defi ci ency
usi ng head of household filing status. Additionally, respondent
determ ned penalties under section 6662(a) of $1,141 and $1, 026
for 2005 and 2006, respectively, alleging as grounds therefor
either that petitioner was negligent or, alternatively, that
petitioner substantially understated his incone tax liabilities
or made valuation m sstatenents for those years.

Petitioner tinely filed a petition with this Court
contesting respondent’s determnations. During the trial
petitioner conceded that his enployer had a rei nbursenent plan
and that he was not entitled to the deductions for unreinbursed

enpl oyee busi ness expenses. Petitioner also conceded that he was
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not entitled to head of household status for 2005, but he
persisted in his claimto that filing status for 2006.
Petitioner agreed that his 2005 return was filed late, and he
conceded the section 6651(a)(1l) addition to tax for that year.
On the basis of these concessions, the only determ nations that
petitioner still disputes are the disallowances of his cash
charitable contribution deductions for all years; the
di sal | owances of his Schedule E repairs, painting, and roof
expenses deductions for 2006 and 2007; whether he qualifies for
head of household filing status and a dependency exenption
deduction with respect to his mnor son for 2006; and the section
6662 penalties for 2005 and 2006.°

Follow ng the trial we held the record open for 30 days to
all ow petitioner to submt docunentation that he clainmed he had
(checks paying sonme of the charitable contributions) or could get
(substantiation of the disall owed Schedul e E expenses fromhis
contractor) to this Court and to respondent. He did not do so.
Consequently, we decide the remaining issues on the basis of the
trial record. The trial record reveals the follow ng, which we

find as facts.

°Respondent describes the disall owance of part of
petitioner’s student |oan deduction in 2006 as conputational, so
we do not need to address it.



Cash Charitable Contributions

Petitioner deducted charitable contributions that he
al l egedly nmade by cash and by check during each of the years at
issue to First Baptist Church, the church he attends, and to
Lenmoyne Onen Col l ege, his alma mater. However, petitioner did
not substantiate any of his clainmed cash contributions at trial,
nor did he submt any docunentation to substantiate the
contributions after trial in accordance with this Court’s order.
At trial petitioner admtted that his cash contributions were
overstated on his 2005-07 returns.

Schedul e E Expenses for Repairs, Painting, and Roof Wrk for 2006
and 2007

Petitioner owned residential rental property at 7770 Ml ler
d en Wy, Menphis, Tennessee, during 2006 and 2007. On his 2006
and 2007 returns petitioner deducted expenses that he allegedly
incurred for repairs, painting, and roof work. However, he did
not substantiate the expenses at trial.® Al though we held the
record open for 30 days after trial to allow petitioner to
produce the docunentation, he did not submt any additional

docunents to the Court or to respondent by the deadline.

®Petitioner testified that although he did not bring any
docunents such as cancel ed checks, invoices, contracts, etc., he
used the sanme contractor to do all of the repairs and mai nt enance
on his rental properties and he should be able to produce
docunentation to substantiate the expenses if given an
opportunity after trial.
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Head of Household Filing Status:; Dependency Exenption Deducti on--
2006

Petitioner was nmarried previously, but the marriage ended in
divorce. The marriage produced a son, who was 9 years old (m nor
child) in 2006.

Al t hough petitioner divorced sonetine before 2005,
petitioner and his ex-wife did not separate until 2005 when
petitioner’s ex-wife noved to Mssissippi. At that tine
petitioner and his ex-wife agreed that their mnor child could
choose the parent with whom he wi shed to reside, and the child
chose to live with petitioner.” Since sonetine in 2005,
petitioner has had physical custody of the mnor child, and the
mnor child resided with himfor nore than half of 2006, as
respondent conceded at trial.

Petitioner and his ex-wife did not enter into any agreenent
as to which parent could claimthe dependency exenption deduction
for the mnor child for 2006. Neither petitioner nor his ex-wife
cl ai mred a dependency exenption deduction for the mnor child on

his or her return for 2006.

'Petitioner testified that a divorce decree was entered that
addressed custody. However, neither party introduced the decree
into evidence, and we cannot determ ne from credi ble evidence in
the record whether joint or shared custody was ordered or whether
the decree was nodified to reflect the agreenent of the parties
described herein. In the absence of the decree, we shall decide
this issue on the basis of evidence regarding the mnor child s
pl ace of abode during 2006. See sec. 152(c)(1)(B)
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Wth one exception, petitioner paid all of the mnor child s
expenses during 2006, including the cost of his housing,
groceries, utilities, and rel ated expenses. Petitioner and his
ex-wife split the cost of the mnor child s parochial school
tuition. Petitioner paid nore than half of the cost of
mai nt ai ni ng a household for the mnor child during 2006. See
sec. 152(e); sec. 1.152-4(c), lIncone Tax Regs.

Accur acy-Rel ated Penalties for 2005 and 2006

Petitioner’s returns were prepared by a return preparer who
was recommended by a friend. However, none of the returns was
signed by a preparer.® Petitioner admtted at trial that his cash
charitable contributions were overstated and that he was not
entitled to the deductions for unreinbursed enpl oyee expenses.

Petitioner did not prove that he was not negligent, that he
reasonably relied on a conpetent tax professional for the
preparation of the returns, or that he had reasonabl e cause for
the positions taken on his 2005 and 2006 returns.

Di scussi on

| . Burden of Proof

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer bears the

burden of showi ng the determ nations are erroneous. Rule 142(a);

8Petitioner testified that the preparer has since closed his
of fice and has been i ndi ct ed.
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Welch v. Helvering, 290 U S. 111, 115 (1933). The burden of

proof shifts to the Conm ssioner only if the taxpayer produced
credi bl e evidence to support the deduction or position, the

t axpayer conplied with the substantiation requirenents, and the
t axpayer cooperated with the Secretary® with regard to al
reasonabl e requests for information. Sec. 7491(a); see also

H gbee v. Conm ssioner, 116 T.C 438, 440-441 (2001).

Petitioner does not contend that section 7491(a)(1) applies,
and the record does not permt us to conclude that petitioner
satisfied the requirenents of section 7491(a)(2). Accordingly,
petitioner bears the burden of proving that he properly deducted
the cash charitable contributions and rental property expenses on
his returns and that he is entitled to use head of household
filing status and to claima dependency exenption deduction for
his mnor child on his 2006 return.

I1. Schedul e A and Schedul e E Deducti ons

A | n Gener al

Deductions are a matter of |egislative grace, and a taxpayer
ordinarily must prove that he is entitled to the clained

deducti on. | NDOPCO, Inc. v. Conmi ssioner, 503 U.S. 79, 84

°The term “Secretary” nmeans “the Secretary of the Treasury
or his delegate”, sec. 7701(a)(11)(B), and the term“or his
del egate” neans “any officer, enployee, or agency of the Treasury
Departnent duly authorized by the Secretary of the Treasury
directly, or indirectly by one or nore redel egati ons of
authority, to performthe function nentioned or described in the
context”, sec. 7701(a)(12)(A).



- 11 -
(1992). A taxpayer is required to maintain records to
substantiate cl ai ned deductions and to establish his or her

correct tax liability. Hi gbee v. Conm ssioner, supra at 440; see

al so sec. 6001. The taxpayer nust produce those records upon
request of the Secretary. Sec. 7602(a); see also sec. 1.6001-
1(e), Income Tax Regs. Adequate substantiation nust establish

t he anmount and purpose of a deduction. Hi gbee v. Conm ssioner,

supra at 440; see al so Hradesky v. Conm ssioner, 65 T.C 87

(1975), affd. per curiam540 F.2d 821 (5th Gr. 1976).

I n deci di ng whet her a taxpayer has adequately substanti at ed
a cl ai med deduction, we are not required to accept the taxpayer’s
“sel f-serving, unverified, and undocunented testinony.” Shea v.

Comm ssioner, 112 T.C 183, 189 (1999). |If the taxpayer

i ntroduces credible evidence denonstrating that he paid or
i ncurred a deducti bl e expense but does not establish the anpunt
of the expense, we nay estimate the anount under certain

ci rcunst ances. Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d

Cr. 1930). W cannot estimate the anmount, however, unless the
t axpayer proves that he or she paid or incurred sone deductible
expense and provides sone basis fromwhich we can devel op a

reasonable estimate. WIllians v. United States, 245 F.2d 559,

560 (5th Gr. 1957).
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B. Charitable Contributions

A taxpayer generally may deduct charitable contributions
made during the taxable year. Sec. 170(a). Charitable
contributions include paynents to qualifying churches and
educational organizations. Sec. 170(b). Charitable
contributions may be deducted only to “the extent that the
aggregate of such contributions does not exceed 50 percent of the
taxpayer’s contribution base for the taxable year.” 1d.
Furthernore, a deduction is allowed only if verified under
regul ations promul gated by the Secretary. Sec. 170(a)(1).

A taxpayer who deducts charitable contributions nust
mai nt ai n adequat e docunentation to substantiate them Sec.

1. 170A-13(a) (1), Income Tax Regs. Adequate docunentation

i ncl udes a cancel ed check, a receipt fromthe donee organization,
or areliable witten record that reflects the nane of the
charitabl e organi zation, the date of the contribution, and the
anount of the contribution. 1d.; see also H gbee v.

Conmi ssi oner, supra at 443. For a contribution exceedi ng $250,

t he taxpayer nmust substantiate the contribution “by a

cont enpor aneous witten acknow edgnent of the contribution by the
donee organi zation”. Sec. 170(f)(8)(A). The Comm ssioner can
deny the deduction if the taxpayer fails to substantiate the
charitable contributions by providing such records. Cf. secs.

1.170A-13(a)(1), 1.6001-1(a), Incone Tax Regs.
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Petitioner did not substantiate his cash charitable
contributions for 2005-07. W sustain respondent’s
determ nation

C. Schedul e E Expenses for 2006 and 2007

A taxpayer generally may deduct ordinary and necessary
expenses paid during the year “for the managenent, conservati on,
or mai ntenance of property held for the production of incone”.
Sec. 212. Expenses related to residential rental property may be
deduct ed under section 212. Sec. 1.212-1(g), |Incone Tax Regs.
However, a taxpayer who clai nms deductions under section 212 nust
substantiate them Sec. 6001; sec. 1.6001-1(a), Inconme Tax Regs.
A taxpayer who fails to substantiate deductions claimed under

section 212 is not entitled to the deducti ons. Menequzzo V.

Comm ssioner, 43 T.C 824, 831-832 (1965).

Petitioner did not introduce any docunentation or other
credi bl e evidence to substantiate his Schedul e E expenses for
repairs, painting, and roof work, although we gave himtine after
the trial to do so. Petitioner failed to substantiate his
cl ai mred deductions or to provide any reasonable basis for
estimating them W sustain respondent’s determ nation.

D. Dependency Exenpti on Deducti on

Section 151(c) permts a taxpayer to claimas a deduction an

exenption for each dependent as that termis defined under
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section 152. Section 152(a) provides that a dependent nust be
either a qualifying child or a qualifying relative.

Section 152(c)(1) defines a qualifying child as a child who
bears a specified relationship!® to the taxpayer, who lived with
t he taxpayer for nore than one-half of the tax year at issue, and
who did not provide nore than one-half of his or her support
during the tax year. A qualifying child nust be |less than 19
years old, a student who is |less than 24 years old, or
permanently and totally disabled. Sec. 152(c)(3).

There is no dispute between the parties about whether
petitioner’s mnor child satisfies the age and rel ati onship
requi renents of section 152. |In addition, respondent concedes
that petitioner’s child resided with petitioner for nore than
hal f of 2006. Respondent contends, however, that petitioner has
not satisfied other requirenents of section 152 or shown that he
is entitled to claimthe dependency exenption deduction with
respect to his child for 2006.

Section 152(e) sets forth a special rule for divorced
parents that permts the noncustodial parent to claima
dependency exenption deduction for a qualifying child under
certain circunstances. Section 152(e)(1) provides that

not wi t hst andi ng section 152(c)(1)(B), if a child receives over

As rel evant here, a child satisfies the sec. 152(c)(2)(A),
relationship requirenent if the child is a child of the taxpayer.
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one-half of his support during the calendar year fromhis parents
who are divorced, legally separated, separated under a witten
separation agreenent, or live apart at all tinmes during the | ast
6 months of the relevant cal endar year, and the child is in the
custody of one or both of his parents for nore than one-half of
that year, the child will be treated as being the qualifying
child of the noncustodial parent if the requirenents of either
section 152(e)(2) or (3) are net. Section 152(e)(2) permts the
noncust odi al parent to claimthe dependency exenption deduction
wWith respect to his or her child if the custodial parent signs a
witten declaration that he or she will not claimthe child as a
dependent for that year and the noncustodi al parent attaches the
witten declaration to his or her return for the taxable year.

Section 152(e)(4)(B) defines “noncustodial parent” to nmean
the parent who is not the custodial parent. Section 152(e)(4) (A
defines “custodial parent” to nean the parent having custody for
the greater portion of the cal endar year. \Wether petitioner is
entitled to the dependency exenption deduction with respect to
his son for 2006 depends on whet her he was the custodial or
noncust odi al parent during that year. |f he was the noncust odi al
parent, petitioner does not qualify for the dependency exenption
deduction because he did not attach the witten declaration
signed by his ex-wife releasing the 2006 dependency exenption for

their son to petitioner as required by section 152(e)(2). See
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MIler v. Conm ssioner, 114 T.C 184, 190-191 (2000), affd. on

anot her ground sub nom Lovejoy v. Conm ssioner, 293 F.3d 1208

(10th Gr. 2002). If he is the custodial parent, petitioner is
entitled to the dependency exenption deduction if he otherw se
satisfies the requirenents of section 152.

The mnor child had the sane principal place of abode as
petitioner for nore than one-half of 2006; in fact, the m nor
child resided with petitioner throughout 2006. W are satisfied
on this limted record that petitioner was the custodi al parent
during 2006 and is entitled to a dependency exenption deduction
with respect to the mnor child for 2006.

E. Head of Household Filing Status

Under section 2(b), a taxpayer qualifies for head of
househol d status if the taxpayer is both unmarried and not a
surviving spouse. In addition, the taxpayer nust maintain as his
honme “a household which constitutes for nore than one-half of
such taxabl e year the principal place of abode, as a nenber of
such househol d, of a qualifying child”. Sec. 2(b)(1)(A. A
qualifying child is defined in section 152(c) and is determ ned
w thout regard to section 152(e). Sec. 2(b)(1)(A)(1).

Petitioner’s mnor child nmet the definition of qualifying
child for 2006. During 2006 petitioner was not married, nor was
he a surviving spouse. Furthernore, as respondent conceded,

petitioner and his mnor child lived together for nore than half
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of 2006 in a household maintained by petitioner. Therefore, we
hold that petitioner is entitled to head of household filing
status for 2006.

I[11. Accuracy-Rel ated Penalty Under Section 6662

Section 6662 authorizes the Comm ssioner to i npose a penalty
on an under paynent of tax that is attributable to one or nore of
the followng: (1) Negligence or disregard of rules or
regul ations, (2) any substantial understatenent of incone tax,

(3) any substantial valuation m sstatenent, (4) any substanti al
overstatenment of pension liabilities, and (5) any substanti al
estate or gift tax valuation understatenent. Sec. 6662(a) and
(b). Only one section 6662 accuracy-related penalty may be

i nposed with respect to any given portion of an underpaynent,
even if that portion is attributable to nore than one of the

types of conduct listed in section 6662(b). New Phoenix Sunrise

Corp. v. Comm ssioner, 132 T.C 161, 187 (2009), affd. 408 Fed.
Appx. 908 (6th Cir. 2010); sec. 1.6662-2(c), Inconme Tax Regs.

The Comm ssioner bears the initial burden of production with
respect to the taxpayer’s liability for the section 6662 penalty;
i.e., the Comm ssioner nust first introduce sufficient evidence
to establish that a section 6662 penalty is appropriate. Sec.

7491(c); see Kikalos v. Comm ssioner, 434 F.3d 977, 986 (7th Cr

2006), affg. T.C. Meno. 2004-82. |If the Comm ssioner satisfies

his initial burden of production, the burden of producing
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evidence to refute the Comm ssioner’s evidence shifts to the
t axpayer and the taxpayer nust prove that the section 6662

penal ty does not apply. See Higbee v. Comm ssioner, 116 T.C at

447 .

Respondent contends that petitioner is |iable for the
accuracy-rel ated penalties for 2005 and 2006 because the
under paynents of tax are attributable to one or nore of the
followng: (1) Negligence or disregard of rules or regul ations;
(2) substantial understatenent of incone tax; or (3) substantial
val uation m sstatenent (overstatenent). However, respondent does
not contend that any val uation m sstatenent nade by petitioner is
a gross valuation msstatenent within the nmeani ng of section
6662( h) .

We turn first to respondent’s contention that the section
6662 penalties should be inposed because the underpaynents for
2005 and 2006 were attributable to petitioner’s negligence. See
sec. 6662(a) and (b)(1). For purposes of section 6662,
negligence is any failure to nake a reasonable attenpt to conply
with the provisions of the Internal Revenue Code, and di sregard
i ncl udes any carel ess, reckless, or intentional disregard. Sec.

6662(c); see also Neely v. Comm ssioner, 85 T.C 934, 947 (1985)

(negligence is lack of due care or failure to do what a
reasonabl y prudent person would do under the circunstances); sec.

1.6662-3, Inconme Tax Regs. Negligence also includes any failure
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to exercise ordinary and reasonable care in the preparation of a
tax return, or any failure to keep adequate books and records and
to properly substantiate itens. Sec. 1.6662-3(b)(1), Incone Tax
Regs. Negligence is strongly indicated where, inter alia, “A
taxpayer fails to make a reasonable attenpt to ascertain the
correctness of a deduction * * * which would seemto a reasonabl e
and prudent person to be ‘too good to be true’ under the
circunstances.” Sec. 1.6662-3(b)(1)(ii), Inconme Tax Regs. A
return position that has a reasonable basis is not attributable
to negligence. Sec. 1.6662-3(b)(1), Incone Tax Regs.

Petitioner admtted at trial that his deductions were
overstated and that he did not adequately review his returns for
2005 and 2006 before filing them |In addition, petitioner could
not and did not substantiate the Schedule A or Schedule E
deductions that respondent disallowed. Petitioner failed to
conply with the internal revenue | aws or to exercise ordinary and
reasonabl e care in preparing his 2005 and 2006 tax returns.
Petitioner’s failure was negligent, and we so hold. Because we
conclude that petitioner was negligent, we need not address
respondent’s alternative grounds for inposing the section 6662
penal ties.

A taxpayer may avoid inposition of the section 6662 penalty
if the taxpayer denonstrates that he had a reasonabl e basis for

t he under paynent and that he acted in good faith with respect to
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t he under paynment. Sec. 6664(c)(1l); sec. 1.6662-3(b)(1), Incone
Tax Regs.

Al t hough petitioner testified that his 2005 and 2006 returns
were prepared by a return preparer, the return preparer did not
testify at trial, nor did petitioner identify himat trial.
Petitioner did not prove that his preparer was a conpetent
professional with sufficient expertise to justify reliance, that
he provided to the preparer necessary and accurate information,
and that he relied in good faith upon the preparer’s judgnent.

See Neonat ol ogy Associates, P.A. v. Comm ssioner, 115 T.C. 43, 99

(2000), affd. 299 F.3d 221 (3d Cr. 2002); sec. 1.6664-4(b)(1),
| ncone Tax Regs. |In addition, petitioner did not prove that he
had reasonabl e cause for the underpaynents or that he acted in
good faith with respect to the underpaynents. Consequently, we
conclude that to the extent there are underpaynents for 2005 and
2006, petitioner is liable for the section 6662 penalties for
t hose years.

We have considered the parties’ remai ning argunents, and to
the extent not discussed above, conclude those argunents are
irrelevant, nmoot, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




